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ELDER lAW HAWAII 
BY JArvIES H. PIETSCH! 

I. Overview2 

Elder Law has been part of the Hawaii legal landscape for over a quarter of a century, yet many 
members of the bar and the community do not have a clear sense of this unique field of practice. This 
article intends to provide a briefintroduction to "Elder Law," including some insight as to what it means to 
be an Elder Law attorney, the Elder Law experience at the University of Hawaii, and a few updates or 
reviews on select areas of the law impacting on the practice of Elder Law.3 

n. The Aging Population 

To truly understand the meaning and importance of Elder Law, one must understand some basics 
of the aging population. It is common knowledge that the population of older persons in Hawaii and 
throughout the United States is growing.4 This article does not discuss the various arguments about what 
one should call an older person (various terms have been used over the years, including "elderly," "senior" 
and "senior citizens," "aged," "Kupulla," among others) or at what age a person becomes an 'older 
person". ~). Perhaps the most salient points relating to an aging population can be derived from observing 

I Professor of Law, William S. Richardson School of Law; Adjunct Professor ofGeriatrie Medicine and Psychiatry,John A. 
Burns School of Medicine; Director, University of Hawaii Elder Law Program. (UHELp). Special thanks to attorney Scott 
SuzuJd for his continuing pro bono work for UHELP and for his assistance in the preparation of this article, portions of which 
were adapted from on-going research projects at UHELP. 

2 A short version of this article was published in tbe April 2009 issue of the HauJ(lii B.r ]Dum'!. 

3 The oveNiew of the proetice field of Elder Law relies heavily on information provided by the National Academy of Elder 
Law Attorneys ("NAELA"). See the National Academy of Elder Law Attorneys web'ite at <www.nael •. org>. The NAELA 
membership is comprised of attorneys in the private and public sectors dealing witb legal issues affecting the elderly and 
disabled. Members also include judges, professors of law, and students. NAELA's vision is to be the recognized leader for 
insplnng and empowering attorneys to enhance the quality of life for the elderly. See, 
http://www.nacla.org/ AbouLWhatIsNaela.aspx?Internal=true, last visited February 20, 2009 . 

• About 20% of Haw all's population is over the age of60. See, 
<http://www.uhfamily.hawall.edu/publications/brochures/Old.rAdults....DemographieProfil>, last visited February 20, 
2009. 

s The definition of "old age" seems to be highly dependent on the scenario for which it is needed. Examples include: 50 is the 
minimum age for AARP membership; 60 is used in the Older Americans Act (public Law 109·365 (2006); and 62, 65, or 67 
can be used for purposes of Medicare and certain Medicaid benefits. For additional insight regarding definitions of "old age" 
as well as insights into aging and legal issues pertaining to the elderly, see Legal Aspects 'if Elder Care by Marshall B. Kapp 
published by Jones and Bartlett Publishers (2009), Eltkr Law Cases and Materials by Lawrence A. Frolik and Alison McChry,tal 
Barnes, fourth edition published by Loxi,Ncxis (2007), Aging Concepts and Controversils, third .dition by Harry Moody, published 
by Pine Forge Press (2000) and TIe Elder lAw Hawaii Handbook by James H. Pietsch and Lenora Lee, published by the 
University ofH.wall Press (199B-update forthcoming). 
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the life expectancy and disability of a population. As has been documented, hath life expectancy and 
disability rates are increasing throughout the population - creating the need to care for people over a 
longer period of time. Although not inevitable, incidence of physical and mental e1isabilities increase with 
age and it is not always possible to know when disability may set in or how it will impact an individual. 
Many older persons lead active lives well into their 80s, 90s and 100s. While our aging population is 
diverse, their longevity and the pressing need for health care and legal advocacy is summarized by a 
sobering Administration on Aging report:6 

The Administration on Aging report demonstrates that, in the immediate future, the number of 
disabled persons, at ;til level. of disability, will increase rapidly. The number of people with severe to 
moderate disabilities will more than triple between the years 1986 and 2040. The implications oflong life 
expectancies and incidence of disability on society in general could be catastrophic. Perhaps the most 
salient point one may infer from this report is that with longer life expectancies and increasing disability 
rates, society must determine how to care for people over a longer period of time. The frightening specter 
of Alzheimer's Disease and related disorders of the brain disorders clearly evidences such an inference.7 

In a large sense, the rapidly changing demographic of the State has driven development of a 
unique practice oflaw, known as "Elder Law." 

In. Elder Law 

No matter what age is used to categorize "old age," legal problems affecting the elderly are 
growing in number. Laws and regulations are becoming more complex for all segments of the population, 
and this includes laws, which have a particular effect on older persons. Further, legal actions taken by older 
people (often with the assistance of an attorney) may result in unintended legal consequences. As a quick 
example, the simple transfer of a piece of property may result in the disqualification of an individual for 
Medicaid benefits for long-term care.8 Over the past qu:uter century, Elder Law has emerged as a unique 
practice oflaw to meet the diverse needs of an aging population. 

Elder Law is a unique field of practice because it is not defined by any particular technical legal 
distinctions but rather by the client to be served. The attorney who practices Elder Law may handle a 
range of issues, but has a specific category of clients-older persons, or their representatives or their 
caregivers. Elder Law attorneys focus on the legal needs of the elderly and work with a variety oftools and 
techniques to meet the goals and objectives of the older client. Elder law attorneys often work closely with 
others who commonly work with older persons, including doctors, nurses, social workers, case mangers, 

G See <http://www.aoa.dhhs.gov/ao./stats/aging2l/health.htm1>. last visited February 20,2009. 

7 See: id. The report goes on to state: 

Among those included in the severely disabled category arc those with clinically diagnosed Alzheimer's disease. A team of 
researcher.; (Evans et. at., 1992) has compiled aset of projections of persons with this condition. These analysts cltpect 10.2 
million cases (middle series) at ages 65 and over by 2050, and possibly I4.S million cases (high series) by 2040, as comp.red 
with about S.8 million (both middle and high series) in 1990. There is the expected progression in number.; of cases with 
increasing age, a pattern that intensifies with the passage of time. By 2040, most of these cases, some 70 percent, occur among 
ages 85 and over. The number of cases at these ages will increase by over SOO percent, as compared with 25 to 50 percent for 
ages 65 to 74. This cbange reflects the entry of the baby-boom cohorts into the highest ages by 2040. 

• Medicaid, as well as Medicare issues will be discussed later in this paper. 
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financial planners, insurance agents and other lawyers who may have a specialized legal skill needed by the 
older client, representative or caregiver. Obviously, the challenges of an Elder Law attorney are often 
greater than in a practice that is limited to a single technical area of the law as the practice of Elder Law 
encompasses many different fields oflaw. As indicated on the NAELA web site9, some of these include: 

• Preservation/transfer of assets seeking to avoid spousal impoverishment when a spouse enters 
a nursing home; 

• Medicaid; 

• Medicare claims and appeals; 

• Social security and disability claims and appeals; 

• Supplemental and long term health insurance issues; 

• Disability planning, including use of durable powers ofattorney, living trusts, "living wills," for 
fmancial management and health care decisions, and other means of delegating management 
and decision-making to another in case of incompetency or incapacity; 

• Conservatorships and guardianships; 

• Estate planning, including planning for the management of one's estate during life and its 
disposition on death through the use of trusts, wills and other planning documents; 

• Probate; 

• Administration and management of trusts and estates; 

'See <http://www.nac:la.org/AbouLQandA.nspx?Internal=true>,last visited February 20, 2009. That site further explains 
more about the Elder Law attorney: 

Most Elder Law attorneys do not specialize in every one of these areas. So when an attorney says he/she practices Elder 
Law, find outwhieh orth .. e matters he/she handles. You will want to hire the attorney who regularly handles matters in the 
area of concern in your particular Case and who will know enough about the other fields to question whether the action being 
taken might be affected by laws in any of the other areas oflaw on the Ii,t. For example, if you are going to rewrite your will 
and your 'pouse is ill, the estate planner needs to know enough about Medicaid to know whether it is an issue with regard to 
your spouse's inheritance. 

Attorneys who primarily work with the elderly bring more to their prncticc than an expertise in the appropriate area of 
law. They bring to their practice a knowledge of the elderly that allows them and their ,taffto ignore the myths relating to 
aging and the competence of the elderly. At the same time, they will take into account and empathize with some of the true 
physical and mental difficulties that onen accompany the aging process. Their understanding of the atDictions of the aged 
allows them to detennine more easily the difference between the physical versus the mental disability of a client. They arc 
more aware of real life problems, health and otherwise, that tend to crop up as persons age. They are tied into a fonnal or 
informal system of social worker.;, psychologists and other elder care professional. who may be of assistance to you. All ofth .. e 
things will hopefully make you more comfortable when dealing with them and case your way as you try to resolve your legal 
problem. 
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• Long-term care placements in nursing home and life care communities; 

• Nursing home issues including questions of patients' lights and nursing home quality; 

• Elder abuse and fraud recovery cases; 

• Housing issues, including discrimination and home equity conversions; 

• Age discrimination in employment; 

• Retirement, including public and private retirement benefits, survivor benefits and pension 
benefits; 

• Health law; and 

• Mental health law. 

There is a danger in attempting to have such a multi-faceted practice. The laws affecting the 
elderly are broad in their scope, and frequently change based on statutes, regulations, and program 
operations. Understanding, following, and keeping up with such changes is challenging, to say the least. In 
addition to being knowledgeable about legal theories and being able to spot legal issues unique to the aging 
population, the Elder Law attorney should also be able to assist the client with, or make appropriate 
referrals for what are traditionally non-legal services, such as planning for possible long-term care needs, 
including seeking nursing home care. Locating the appropriate type of care, coordinating private and 
public resources to finance the cost of care, and working to ensure the client's right to quality care are all 
part of the Elder Law practice.! 0 In providing such services to clients, it is also important to note that many 
of the clients will have limited means, as their resources may be directed to paying long-term care costs. 
Further, there may be a sense of urgency with many cases, as many clients do not have the luxury oftime. 

Most Elder Law attorneys will find great satisfaction with their jobs. The stress of keeping up with 
the rapidly changing, broad areas oflaw, and managing a high-paced practice, however, is not without its 
consequences. 

IV. Elder La"" at the University of'Ha""aiill 

Elder Law has been an integral part of the William S. Richardson School of Law at the University 
of Hawaii at Manoa for nearly twenty years. The University of Hawaii Elder Law Program (UHELP) 
consists of three interrelated components designed to train future Elder Law attorneys and to provide 
quality legal services to traditionally underserved populations: substantive legal education, clinical legal 
education, and direct legal services. 

Substantive legal education at the UHELP consists of three primary courses offered to law 
students and certain graduate students. These courses are "Law, Aging and Medicine" (formerly known as 
the "Elder Law" course), "Health Law," and "Health Law and Ethics: Bioethlcs." The substantive legal 
courses provide a basic foundation for legal practice with the elderly. Substantive topics covered include: Social 
Security and Supplemental Security Income, Supplemental Nutrition Assistance Program ( formerly "food 
stamps''), Medicare, Medicaid, the Older Americans Act, the delivery of legal services to the elderly, 

'Old. 

II See <www.hawaii.edu/uhclp>. 
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guardianship and conservatoIShip, long tenn care, elder abnse and neglect, adult protective services, medical 
treatment decisions, financial planning, estate planning, consumer protection, housing, and age discrirnioation in 
employment. Geriatric Fellows and Psychiatry Fellows from theJohnA. Burns School of Medicine are also 
offered courses ofinstruction to help them understand the medical-legal issues affecting older persons. The 
substantive areas of education help to prepare students for the clinical aspect of the Elder Law experience 
at the University of Hawaii. 

Law students and certain graduate students who have completed the substantive requirements are 
eligible to participate in the Elder Law Clinic (including an Advanced Elder Law Clinic). The goal of the 
Elder Law Clinic is to provide students with "real-life" experiences representing older clients with a variety 
of Elder Law issues. The Clinic combines traditional classroom education with the opportunity to provide 
direct legal services under the close supervision of a professor who is also licensed to practice law in Hawaii. 
The Elder Law Clinic allows students to serve socially and economically needy older persons (60+) on Oahu 
with problems involving public entitlements, guardianship/conservatorship and their alternatives, landlord
tenant, elder abuse, age discrirnioation, planning for incapacity and death, consumer protection, healthcare and 
medical treatment decisions. While the services that the Clinic provides to the community are free, the Clinic 
only operates during the fall and spring semesters. The direct legal services component ofUHELPprovides the 
logistics and legal support for the Elder Law Clinic, and it provides direct legal services year-round to qualified 
older persons and caregivers on Oahu. 

UHELP has been responsible for the direct delivery oflegal services to the elderly since 1991. 
The program had its origin at the Legal Aid Society of Hawaii, which remains a valued partner in 
addressing legal issues of older persons. UHELP operates throughout the calendar year as a direct legal 
services provider. Its goal is to enhance, protect and preserve the autonomy and independence of older 
persons through education, training and direct legal services. UHELP places particular emphasis on 
assisting socially and economically needy older persons and their caregivers.12 UHELP is directed by a 
professor/attorney (the author) who has the primary responsibilities for operating the law firm and the 
educational components of the program. UHELP also has a practicing attorney in the community who 
volunteers to assist the program on a part-time basis, two law clerks, and a law olIice administrator/legal 
assistant. UHELP is also fortunate to have the inspiration and namesake of the law school, former Chief 
Justice William S. Richardson in residence in the UHELP olIice. UHELP has a case load of approximately 
400 cases a year and conducts extensive community outreach services, such as providing educational 
seminars for the elderly, caregivers, and service providers. 

While UHELP is able to assist numerous people each year through its legal services and 
community outreach endeavors, the scope of services is limited. UHELP is not permitted to assist with 
business or criminal law matters, or with personal iqjury or other fee-generating cases. Individuals may 
qualiiY for services if they are 60 years or older and are socially or economically needy or if the individual is 

" Funding for UHELP is provided by the University of Hawai·i William S. Richardson School of Law, the Elderly Affairs 
Division of the City and County of Honolulu (under Title m of the Older Americans Act), the State ofHawai'i IndigentLegai 
Assistance Fund managed through the State ofHawaiijudicialY, the Hawai'ijustice Foundation and through donations. 
There arc no fees charged for serviccs, but donations arc welcome. Because of limited staff and resources, services are Jimited, 
and priority is given to the most needy oC clients. To lind out more about UHELP, please call (808) 956·6544 
(FAX (808) 956-9439) or write to: University oCHawai'; Elder Law Program, 2515 Dole Street, Honolulu, ill 96822. 
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a caregiver of an older person and needs legal assistance on behalf of the older person. Each case is 
evaluated according to its own merits and in accordance with staff capabilities.13 

By providing students with the opportunity to learn many of the substantive laws relating to the 

practice of Elder Law and invaluable experiences serving the community, UHELP hopes to elevate the 
future practice of Elder Law to new heights. 

v. Update on Select Elder Law Issues 

As previously mentioned, Eider Law encompasses a broad range of technical legal subjects. In this 
update, an overview of just a few subjects is provided, namely health care decision-making, including end
of-life decisions, protective services, including "elder abuse," and an overview of emerging Medicare and 
Medicaid issues. 

A. Health Care Decision-MakiDg 

Understanding key legal issues relating to health care is a central focus of Eider Law. Health care 
decisions are made every day in Hawaii by patients or their authorized representatives, along with their 
physicians or other health care providers. It has become increasingly important for Elder Law Attorneys to 
have an understanding of the laws pertaining to health care decision-making. It is important for Eider Law 
attorneys to understand how decisions are made and enforced wl;ten the patient is unable personally to 
make informed decisions. As in other states, a combination oflaws impact health care decision-making in 
Hawaii. 

B. Informed Consent 

The process for making medical treatment decisions revolves around the concepts of informed 
consent and a person's constitutional right to accept or refuse unwanted medical treatment. In general and 
with few exceptions, the United States Constitution and the common law provide that an individual with 
decision-making capacity has the right to consent to or refuse any suggested medical treatment, even if 
refusal may result in death. 14 To ensure that the patient's consent to treatment is informed, the Hawaii 

13 UHELP services include: 

• Advance Healthcare Directives-healthcare instructions (similar to the old "living will") and healthc.re powers of 
altorney 

• Simple wills-restricted to certain estate values 
• General durable powers of attorney 
• Planning for incapacity and death 
• Counseling on end-of-Iife decision-making 
• Information about public benefits 
• Counseling on legal issues relating to elder abuse, care giving and guardianship/conservatorship 
• General legal information and referrals 

Some types of cases UHELP does not handle are: 

• Criminal Law (including tralIie violations) 
o Commercial or Income Producing Matters 
• Personal Injury Matters 

.. See, t.g., u.s. CONST. amend. XIV; ~ D. Dirtc/Qr, Mis.souriDtP'1 if Health, 497 U.S. 261 (1990). 
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State Legislature has provided the Board of Medicine the option, within certain boundaries, to establish 
standards for health care pro~;ders to follow in giving information to a patient, or to a patient's guardian or 
"surrogate" if the patient is not competent.l5 These standards may include dIe substantive content of the 
information to be given, the manner in which the information is to be given by the health care provider, 
and the manner in whieh consent is to be given by the patient or guardian.16 The concept of informed 
consent essentially revolves around a patient's right to have the opportunity to be an informed participant 
in his or her healthcare decisions. Discussions regarding the treatment or procedures nonnaUy include 
information regarding the patient's diagnosis, the nature and purpose of a proposed treatment or 

procedure, their attendant risks and benefits, alternative treatments or procedures and their attendant risks 
and benefits and the risks and benefits of not receiving or undergoing a treatment or procedure.l7 

The doctrine ofinformed consent to treatment includes the right to informed refusal oftreatolent. 
A competent adult patient has the right to reftlse all forms of medical intervention, including life-saving or 
life-prolonging treatmellt. 18 

Hawaii has adopted a patient-oriented standard applicable to the duty to disclose risk information 
prior to treatolent.19 The patient-oriented standard of informed consent focuses on what reasonable 
patients objectively need to hear from the physician to allow them to make informed and intelligent 
decisions regarding proposed medical treatment.20 

C. Hawaii's Uniform Health Care Decisions Act (Modified) and Advance Directives 
There have not been many changes to Hawaii's Uniform Health Care Decisions Act (Modified)21 

(" UHCDA"), but this article will provide a short background for those attorneys who may not be familiar 
with it. Anecdotal evidence gathered by UHELP suggests that many lawyers and doctors still do not know 
anything about this law. This often creates difficulties when uninformed doctors and lawyers deal with 
decisions being made for individuals who lack capacity. 

15 See HAW. REV. STAT. § 671-3 (1983). OnJanmuy I, 2004, Hawaii Laws Act 114 (H.B. 651)(2003) became effective. The 
Act amends HAW. REv. s·rAT. § 671~3l>ubstantially by recognizing "legal surrogatesu for the purposes of making health cure 
decisions. For the purposes of the Act, a "legal surrogate" is "an agent designated in a power of attorney for health care or a 
surrogate dCl'iignatcd or l'iclected in accordance with Chapter 327E." 

16 Se. HAW. REV. STAT. § 671-3 (1983). 

17 H.B. 651, 2003 Leg., 23'" Sess. (Haw. 2003) and S.B. 624, 2003 Leg., 23'" Sess (Haw. 2003) were introduced in the 2003 
legislative session to update Hawaii's infonned consent laws. A compromise bill WI\5 passed and signed into law 1\5 Act 114 
(HAW. SESS. LAWS 114,2003). In brief, the changes to d,e law, effeetiveJanuary 2004, include changes to update Hawaii law 
to make it more consistentwith other laws and extending the right to consent to or refuse medical trcabncnt to legal guardians 
or surrogates. 

'" See CTU<atl V. D;rrctor, Miss. Deptt 0/ Heallh, 497 U.S. 261, 278-79, (1990) (assuming, and strongly suggesting, that the 
Fourteenth Amendment Due Process Clau,e protects the traditional right to refuse unwanted lifesaving medical treatment). 

19 Carr •• Strade, 904 P.2d 489 (Haw. 1995). 

20 /d. This case overruled the prior standard as expressed in Nishi V. Hartwell, 473 P.2d 116 (Haw. 1970). 

21 S,. HAW. REV. STA'!·., Chapter 327E (1999). 
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The UHCDA places the so-called "living will,"22 the durable power of attorney for health care, 
and a surrogate consent law together in one statute. An "individual instruction," which takes the place of 

what is commonly called the "living will," applies to a wide range of health care decisions, not just end-of
life decisions. The residual decision-making portion of the Act is somewhat like family consent statutes that 
have been adopted in a majority of States. This section of the Act applies only if there is no applicable 
individual instruction, guardian, or appointed agent. Hawaii has established a \mique framework for 
appointing or selecting surrogates. In Hawaii, there is no established hierarchy for surrogates. 

The use of advance directives in legal planning is an integral part of the elder law practice even 

though their effectiveness may continue to be questioned and compliance to patients' desires may still be 
inconsistent.23 Under Hawaii law, an adult or emancipated minor may make advance health care 
dircctives24 by giving an "individual instruction"25 orally or in writing and/or by executing a power of 
attorney for health care, which may authorize the agent to make any health care decision the principal 
could have made while having capacity. An individual may revoke the designation of an agent only by a 
signed Wliting or by personally informing the supervising health care provider,26 but an individual may 
revoke all or part of an advance health care directive, other than the designation of an agent, at any time 
and in any manner that communicates an intent to revoke.27 The law even provides an optional sample 
form (and explanation), which may be duplicated or modified to suit the needs of the person. Alternately, 
one may use a completely different form that contains the substance of the sample form found in the 
statute.28 

Under the UHCDA, a surrogate may make a health care decision for a patient if the patient lacks 
capacity and no agent or guardian has been appointed or neither the agent nor guardian is available.29 A 
patient may designate or disqualifY any individual to act as a surrogate by personally informing the 
supervising health care provider. 30 In the absence of such a designation, or if the designee is not reasonably 

:!2 Nowhere in HAW. REV. STAT., Chapter 327E is the tenn "living will" used. 

" In 2008, the U.S. Sccretary of Health and Human Services provided a comprehensive report to Congress entitled 
"Advullce Directives and Advance Care Planning." The report focused on (1) the best ways to promote the use of advance 
directives and ndvnnc.c care planning among competent adults as a way to specify their wishes about cnd~of-life carc; and 
~2) addrC!ssing the needs of persons with disabilities with rc.'1pect to advance directives. See 
http://a-,pe.hhs.gov/d.ltcp/reports/2008/ADCongRpt.htm, last visitedJuly 15, 2009. 

" HAW. REV. STAT. § 327E-3 (1999). 

" /d. § 327E-2. (defining an "Individual Instruction" as an individual's direction conccrning a health care decision for the 
individual). 

'" /d. § 327E-34(0). 

" /d. § 327E-4{b). 

'" Ed. § 327E-16. 

~I [d. § 327E-2 (defines "capacity" as an individual's ability to undcrstand thc significant benefits, risk., .nd alternatives to 
proposcd health care and to make .nd communicate a health care decision). It defines "surrogate" as an individual, othcr than 
the patient's agent or guardian, authorized under this chapter to make a health~care decision for the patient. 

'" [d. § 327E-5(a). 



VOL. 13, NO. 13 HAWAU BARJOURNAL 93 

available, a surrogate may be appointed to make a health care decision for the patient.S1 Unlike the 
Uniform Act approved by the NCCUSL, Hawaii's modified version of the UHCDA does not provide for 
the more common approach of a hierarchy of decision makers for a decisionally incapacitated patient, but 
instead provides for decision making by surrogates selected from a group of "interested persons."32 

Under the Hawaii statute, "interested persons" means the patient's spouse, unless legally separated 
or estranged, a reciprocal beneficiary, any adult child, either parent of the patient, an adult sibling or adult 
grandchild of the patient, or any adult who has exhibited special care and concern for the patient and is 
familiar with the patient's personal values.33 As explained above, the patient can designate or disqualify a 
surrogate. Accordingly, interested persons can be "trumped" by an orally designated surrogate. In the 
same manner, a patient may orally disqualify someone who otherwise might be entitled to make decisions 
on behalf of the patient. 

Hawaii's version of the UHCDA places restrictions on decisions by "non-designated surrogates. "34 

For example, the statute provides that "artificial nutrition and hydration may be withheld or withdrawn 
upon a decision by the surrogate only when the primary physician and a second independent physician 
certify in the patient's medical records that the provision of artificial nutrition or hydration is merely 
prolonging the act of dying and that the patient is highly unlikely to have any neurological response in the 
future."35 

D. Out-of-Hospital Resuscitation Codes and Physician Orders for Life 
Sustaining Treatment (POLST) 

Advance healthcare directives under the UHCDA often are not very useful when a patient suffers 
carcliac or respiratory arrest or is being transported from home or a health care facility to another health 
care facility. In a hospital or other healthcare facility setting, a patient who suffers an arrest is routinely 
resuscitated, unless there is a written do-not-resuscitate ("DNR") order in the meclical record. The DNR 
order is only an instruction to withhold the otherwise automatic initiation of cardiopulmonary resuscitation 
and it should not affect other forms of treatment. Outside of a healthcare facility, el]lergency response 
personnel normally attempt to resuscitate an inclividual who suffers a carcliac or respiratory arrest. This 
mayor may not be the course of action that the individual would request ifhe or she still could make and 
express a choice. Since 1995, Hawai'i law has provided for so-called out-of-hospital do-not-resuscitate 
protocols.36 

" It!. § 327£05(b). 

"It!. 

" IrI. § 327£02. 

,. It!. § 327£05 (e) (mentions a "surrogate who has not been designated"). 

35 ]d. § 327£05 (g). Thi, particular provision has been the source of some confusion. There are several unanswered questions. 
Does "any neurological response" equate to something less than brain death and if so, what? Could it mean '~rrcvcrsible 
corna" or "persistent vegetative state?" Must tube feeding be applied or continued for every patient who has a "non_ 
designated" surrogate ,elected to make health cnre decision' if no definition of "any neurological response" can be agreed on 
by the medical community? Would seeking gnardianship rather than selecting a "non-designated" ,urrogate be an effective 
means of circumventing the limitations? UHELP has suggested several proposals to clarifY this matter. 

" See HAW. REv. STAT. §321 23.6 (1994). Rapid Identification Documents. 
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Under a 2006 statute that modified the 19951aw,37 the Department of Health was to adopt new 
rules for emergency medical services which include uniform methods of rapidly identifYing an adult person 
who has certified, or for whom has been certified, in a written "comfort care only" document that the 
person (or, consistent with the UHCDA , the person's guardian, agent, or surrogate) directs emergency 
medical services personnel, first responder personnel, and healthcare providers not to administer chest 
compressions, rescue breathing, electric shocks, or medication, or all of these, given to restart the heart if 
the person's breathing or heart stops, and directs that the person is to receive care for comfort only, 
including oxygen, airway Sllctioning, splinting offractures, pain medicine, and other measures required for 
comfort 38 As of the date this article was drafted, no rules have been adopted. However, a new law has 
been enacted that implements a system to recognize "Physician Orders for Life Sustaining Treatment" 
("POLST").39 Until the Department of Health adopts new rules, the Elder Law attorney may have a hard 

37 Act 46 signed by the governor on April 27, 2006 amending HAw. REv. STAT. §321 23.6. 

'" ld. The written document cOlltaining the certification ,hall be signed by the patient or, cOllsistent with chapter 327E 
(UHCDA), the person's guardian, agent, or surrogate and by any two other adult persons who per.;onally Imow the patient; 
and the original document cont.'lining the certification and all three signatures shall be maintained by the patient, the patient's 
Physician, Attorney, Guardian, Surrogate, or any other person who may lawfully act on the paticntts behalf. 

Two copies of the document shall be given to the patient, or the patient's guardian, agent, or surrogate. 

The rules also shall provide for the following: 

(1) The patient, or the patient's guardian, agent, or surrogate, may verbally revoke the "comfort care onIy1l document at 
any time, including during the emergency situation; 

(2) An anonymous tracking system shall be developed to assess the success or failure of the procedures and to ensure that 
abuse is not occurring; and 

(3) If an emergency medical services person, first responder, or any other health care provider believes in good faith that 
the provider's safety, the safety of the family or immediate bystanders, or the provider's own conscience requires the patient be 
resuscitated despite the presence ofa ·comfort care only" document, then that provider may attemptto resuscitatethatpatien~ 
and neither the provider, the ambulance service, nor any other person or entity shall be liable for attempting to resuscitate the 
patient against the patient's will. 

Other states have addressed the issue of out-of-hospital DNRs and, while Hawai'i has taken a unique approach to its statute, 
several states have similar documents to identify patients who do not want CPR. The documents have varying names but 
increasingly they arc called "Physician Orders for Life-Sustaining Treatment" or POLST. Sec note 39, irifTa. 

" Act 186 (HB 1379, H.D.2, S. D. 2, C.D. I) 2009 Hawaii State Legislature, Relating to Physician Orders for Life Sustaining 
Trentrnent (POLST). The legislature sent the proposed Act to Governor Linda Lingle on May 6, 2009. The Governor put 
the bill on her proposed veto list, however, in the end, she decided to neither sign nor veto, and Act 166 became law by default 
onJuly 15, 2009. It may be hard to understand how the new law will work until seeing administrative rules, which umayu be 
adopted by the Department of Health in accordance with § -4-. POLST is not an advance directive in the conventional sense, 
but it is an advance care planning tool that reflects the patient's goals for medical decisions that could confront the patient in 
the immediate future. See the national POLSTwebsite at http://www.polst.org and the website ofKokua Mau, which has led 
the Hawaii effort to pass the POLST law, http://www.kokuamau.org. To add to the difficulty, the law was not crafted with 
clarity. For example, as seen below, a surrogate is given authority to act for an incapacitated person, but the definition of 
surrogate does not include a guardian or an agent. The Department of Health has approved the POLST Form developed by 
Kokua Mau but, as of the date of this article, the form contains several areas of confusion, essentially surrounding the 
problem.tic definition of "surrogate." The fonn is being widely distributed in hospi~"'. You can lind the latest approved 
POLST Form on the Kokua Mau website. The Elder Law Attorney should Imow the issues and tenninology and be aware of 
the likelihood of change to the statute to make it clearer. 
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time providing counsel and advice on all aspects of this particular area of the law since, up to now, the 
existing laws affecting end-of-life decisions do not fit together very well and the new POLST law is no 
exception. Unfortunately, it may be that most doctors do not know what to tell their patients either. What 
seems to be clear, however, is that attorneys and doctors should encourage their clients and patients to 
consider executing advance directives to ensure that their individual instructions are clear and that there 
will be someone who is legally authorized to carry out their wishes should they become incapacitated. 

E_ "Elder Abuse" and Protective Semces 

Nearly two hundred years ago, King Kamehameha I 40 gave Hawaii its first law. Known as the 
Law of the Splintered Paddle, or lldamala-hoe KmlQwai, -II Hawaii's first law establishes a history and tradition 

§ -I Definitions, defines "Physician order.; for life-sustaining treatment form" as un form signed by a palient, or if 
incapacitated, by the patient's surrogate and the patient's physician, that records the patient'. wishes and that directs a health 
care provider rcgarding the provision of resuscitative and life-sustaining measures. A physician orders (sic) for life-sustaining 
treatment form is not an advance health-care directive," 

IISurrogatcll ··shall have the same m.eaning as in section 327&.2. See note 29, supra. 

§ -2 Physician order.; for life-sustaining treatment form; execution; ""Planation; compliance; revocation (a) The fonowing 
may execute a form: 

(I) The patient; 
(2) The patient's physician; and 
(3) The surrogate, but only if the patient 

a. Lacks capacity; or 
h. HIlS designated that the surrogate is authorized to execute the form. 

The patient's physician may medically evaluate the patient and, based upon the evaluation, may recommend new orders 
consistent with the most current information available about dIe individual's health status and goals of care. The patien~s 
physician shall consult with the patient or the patient's surrogate before issuing any new orders on a fonn. The patient or the 
patient's surrogate may choose to execute or not execute any new form. If a patient is incapacitated, the patient's SUITOgate 

shaU consult with the patient's physician before requesling the patient's physician to modify treatment order.; on the form. To 
be valid, aform sbaU be signed by the patient's physician and the patient. or the patienes physician and the patient's surrogate. 
At any time, a patient, or, ifincapilcitated, the patient's ~i\1rrogate, may request alternative treatment that differs from the 
treatment indicated on the form. 

(b) The patient's physician or a health care provider shaD c"Plain to the patient the nature and content of the form, 
including any medical intervention or p.rocedures, and shall also explain the difference between an advance health·care 
directive and the form. The form shall be prepared by the patient's physician or a health care provider based on the patients 
preferences and medical indications. 

(c) Any health care provider, including the patient" physician, emergency medical services personnel, and emergency 
physicians shall comply with a properly executed and signed fomi and treat the patient according to the orders on the form; 
provided that compliance shaU not be required ifthe orders on the form request medieaUyineffeetive care or health care that is 
contrary to generally accepted health care standards. 

(d) A patient having capacityJ 01', if the patient is incapacitated, the patient's surrogate, may revoke a form at any time 
and in any manner that communicates intent to revoke. 

4. King Kamebameha I (Born: between 1740 and 1758; Died: May 8, 1819) eventuaUy united aU of the islands of Hawaii 
durin" hi. reign, 

.. The first edict declared by Kamebameha was the Law of the Splintered Paddle-based on his own experience on a fateful 
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of protecting older persons. The initial edict of the King required that the aged, women, and children 
should be protected from harm while they slept by the roadside, under the most severe of penalties. The 
Law of the Splintered Paddle continues to be a part of the current State Constitution, ~2 but now only serves 
as a "symbol of the State's concern for public safety."43 

Protective sexvices can be broadly defined as intervention by the state, or sanctioned by the state to 
provide protections to individuals who are not capable of protecting themselves. Guardianship and 
conservatorship are examples of such intervention.44 

Protective sexvices also include protections against "elder abuse." Unfortunately, two centuries 
since the time of King Kamehameha the Great, elder abuse in Hawaii has essentially taken the same form 
as in other states. The National Center on Elder Abuse (NCEA) defines the major types of elder abuse as 
physical abuse, sexual abuse, emotional or psychological abuse, neglect, abandonment, financial or material 
exploitation, and self-neglect.45 Hawaii has adopted a number oflaws to address these abuses. 

day which taught him that human life was precious and deserved respect ... " 

The Law of the Splintered Paddle 
"0 my people, 
Honor thy god; 

Respect alike (the rights oij men great and humble; 
See to it that our aged) our women, and our children 

Lie down to ,Ieep by the roadside 
Without fear of harm. 

Disobey and die." 
From The low 'lf7", Splintered Paddt., Hawaii Legal Auxiliary (1998) . 

. " HAW. CONST. art. IX, § 10 (1978) . 

. " [d. ("The law of the splintered paddle, mamalll·hoe kanawa~ decreed by Kamehameha I - Let every elderly person, woman 
and child lie by the roadside in safety-shall be a unique and living symbol or'the State's concern for public ,afety.") 

<+ Who qualifies or is subject to protections is subject to change. For example, a new law signed by the Governor in 2009 
changes thc "threshold" for undertaking conseIValorship in Hawaii. Section I, Act 21 Haw. Sess. Laws 2009, codified at HAw. 
REV. STAT § 560:5-401 Protective Proceeding now reads (changes arc underscored): Upon petition and after notice and 
hearing, the court may appoint a limited or unlimited conservator or make any other protective order provided in this part in 
relation to the estate and affairs of: 

(2) Any individual, including a minor, ifthe court determines that, for reasons other than age: 

(A) By clear and convincing evidence, the individual is unable to manage property and business affairs dfi,/iveiY because 
of an impainncnt in the ability to receive and evaluate infonnation or to make or communicate decisions, even with the use of 
appropriate and reasonably available technological assistance&l or because 'If anotkerpi!»si£a' mental, or health impairmen4 or beeause 
the individual is missing, detained, or unable to rettun to the United States; and .... 

" See National Center on Elder Abuse, Major 7jpes 'If Abuse, 
http://ncea.aoa.gov/NCEAroot/Main..,Site/FAQ/Basics/Types_Ot,Abuse.aspx Qast visited August 7, 2008). The 
NCEA define. these major types of abuse as follows: 

Physical abuse is defined as the use of physical force that may result in bodily itUury, physical pain, or impairment 
Physical abuse may include but is not limited to ,uch acts of violence as striking (with or without an object), hitting, 
beating, pushing, shoving, shaking, slapping, kicking, pinching, and burning. In addition, inappropriate use of drugs and 
physical restraints, force-feeding, and phyoical punishment orany kind also are examples of physical abuse. 

Sexual ahUge is dcfined as non-conscnsua! sexual contact of any kind with an elderly person. Sexual contact with any 
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In 1989, the Hawaii State Legislature enacted the Dependent Adult Protective Services Act 

(DAPSA):1li The originally proposed legislation included specific reference to older persons47 but that 

provision was deleted by the legislature in the final version that ultimately became law. ~B Despite the 

person incapable of b<iving consent is also considered sexual abuse. It includes, but is not limited to, unwanted touching, 
all types of,exual assault or banery, such as rape, sodomy, coerced nudity, and sexually explicit photographing. 

Emotional or psychological abuse is defined as the infliction of anguish, pain, or distress through verbal or 
nonverbal acts. Emotional/psychological abuse includes but is not limited to verbal assaults, insults, threats, intimidation, 
humiliation, and harnssment.1n addition, treating an older person like an infant; isolating an cJderlyperson from his/ber 
family, friends, or regular a.ctivities; giving nn older person the "silent trcatmcnt;" and enforced social isolntion are 
examples of emotional/P'l'chological abnse. 

Neglect is defined as the ,'efusal or failure to fulfill any part of a person's obligations or duties to an cider. Neglect may 
also include failure of a person who has fiduciary mJlonsibilitics to provide care for an cider (e.g., pay forneccssary home 
care services) or the IhUurc on the part of an in·home service provider to provide necessary care. Neglect typically means 
the rcfu!ial or t1.ilurc to provide an elderly person with such life necessities as food, water, clothing, :;hcltcr, personal 
hygiene, mccUcine, comtbrt, personal safety, and other essentials included in an implied or agrct:d·upon responsibility to 
an elder. 

Abandonment is defined as the desertion of an elderly person by an individual who has assumed responsibility for 
pro"iding care for an elder, or by a person witb physical custody of an cider. 

Financial or material exploitation is defined as the illegal or improper use of an eIder's funds, property, or nsscts. 
Examples include, but arc not limited to, cashing an c1derly person's checks without authorization or permission; forging 
an older person's signature; misusing or stealing an older person's money or possessions; coercing or deceiving an older 
person jnto signing any document (c.g., contracts or will); and the improper use of conservatorship, guardianship, or 
power of attorney. 

Self.neglect is eharaetemed as the behavior of an elderly person that threatcns his/her own health or safety. Self· 
neglect genemlly manifests itselfin an older person as a refusal or failure to provide himsclf/herscJf ,vith adequate food, 
water, clothing, shelter, personal hygiene, medication (when indicated), and safety precautions. 

The definition of self·neglect excludes a situation in whieh a mentally competent older person, who understands the 
consequences of his/her dc(.-isions, makes A conscious and voluntary dccirion to cngo~ in QCt:l that threaten hb/her 
health or safety as a maUer of pcrsonal choice. 

"See Act 189 Haw. Sess. Laws 1989, codified at HAw. REv. STAT. Part X, Chapter 346. 

47 DEPENDENTADUl:rPROTECTIVESERVICES, 346 HAW. REv. STAT. §221 (1989).The original proposal was entitled, Elder 
and Dependent Adult Protective Services Aetwhieh would have included under its scope both older persons (60 years of age or 
above-original draft 1988 draft proposal on me with author) and "dependent adulm" between the ages of 18 and 59. See, au. 
Note 98, ilifra. Although the statute provides protections to all persons who arc 18 years ofage or over, HAw. REv. STAT. 
§ 346·221 emphasizes "The legislature recognizes that citizens of the State who are ciders and mentally or physically impaired 
constitute a significant and identifiable segment of the population and are particularly subject to risks of abuse , neglect and 
exploitation. n 

-Ill Other measures were also changed from the original draft, e.g., the provision that the protections of the law would be 
available if a victim has been abused or was at lisk of imminent abuse was changed to a stricter requirement that the victim 
must have been abused and was threatened with imminent abuse before intervention by the State would be pennitted. Vestiges 
oflheoriginal dl".ut can still be seen in the existing law. Forcxample, coroners are still mandated reporters under HAw. REV. 
STAT. § 346-224 (1993) even though it is unlikely that in their official duties they would be in a position to that a victim would 
be threatened with imminent abuse. Also HAW. REV. STA:r. § 346·224 provides that "An individual shall not be involuntarily 
subjected to the provisions of this part solely based on advanced age." Further HAW. REV. STAT. § 346·224 (d) has a more 
inclusive reporting standarti for discretionary reporters (actual abuse or threatened imminent abuse), while HAw. REv. SorKr. 
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protests (lrthose who question the constitutionality oflaws to alford greater protections to older persons, the 
original DAPSA recognized the State's interest in protecting elders.~9 While the new version of this statute 
still does not include any protections based on age, it will be discussed later in detail as an example of a 

legal tool utilized to address elder abuse in Hawaii. 

F. Laws Protecting Elders 
While neither DAPSA nor the new Adult Protective Services law provide specific protections for 

older persons, as outlined below, the Hawaii State legislature has passed several laws that provide 

additional protcctions specifically for older persons. These protections exist in several areas of the law. 
Most acts of elder abuse are offenses under the Hawaii Penal Code50 ("HPC") that provides 

criminal penalties for crimes against all persons in Hawaii. Much of the abuse directed against the elderly 
can be prosecuted under the HPC. The HPC enumerates several enhanced penalties for certain crimes 
directed against older or disabled individuals. 51 These penal provisions provide the backbone for the City 
and County of Honolulu establishment of an Elder Abuse/Justice Unit within the Office of the Prosecuting 
Attorney.52 

Civilly, the Department of Commerce and Consumer Affairs investigates reports of consumer 
fraud and imposes penalties, including enhanced penalties for fraud directed against elders.s~ The 
Department of the Attorney General is also authorized under the Elder Justice Act, which took effect in 

§ 946-227 uses reporting criteria for mandated reporters that abuse has occurred and is imminent . 

• " S"HAw. REV. STAT. § 3{6-22 I. 

"See Disposition of Co nvicl cd Dcfendants, Chapter 706, Haw.Rcv.Stat. (1986). 

" HAW. REV. ST8r. § 706·620 (2003) prohibits sentencing a defcndantto a term of probation ifthc crime involved the death 
of or infliction of serious or sub,talltial bodily injury upon a child, an cIder pe"on, or a handicapped pe"on. HAW. REv. 
STAT. § 706.660.2(2003) provides for mandatory minimum terms of imprisonment for persons who, in the cou"c of 
committing or attempting to commit a felony, causes death or inflicts serious or substantial bodily injury upon a person who is 
sixty yeal's of age or older, or blind, paraplegic of quadriplegic or eight ye"", of age or younger. HAw. REV. STA:r. § 706· 
662(2003) provides critelia for extended terms of imprisonment for a defendant who is an offender against the cldcr, 
handicapped, or minor under the age of eight. 

'2 In its inaugural pamphlct, the Oflice of thc ProsccuIing Attorney stated that it "is committcd to fighting cider abuse and 
improving the quality oflifc for all seniors in thc State of Hawaii. To accomplish this goal, the Elder Abuse/Justice Unit was 
created." Message from Prosecuting Attorney Peter B. Carlisle in "Abuse Is Getting Old" pamphlet (2008) "To enhance 
awareness, prevention, and prosecution of crimes affecting the elderly." 

"HAW. REV. STAT. § 480·13.5 (1998) provides: 

(a) Additional civil penalties for consumer frauds committed against elde". 
Ifa person commits a violation under section 480..2 which i.~ directed toward, targets, or injures an cIder, a court, in 
addition to any othcr civil penalty, may impose a eivil penalty not to exceed 510,000 lor each violation. 
(b) In determining the amount, ifany, of civil penalty under subsection (a), the court shall eonsidcr the following: 

(I) Whether the person's conduct was in willful disregard of the rights of the elder; 
(2) Whether the pmon knew or should have known that the person's conduct was directed toward or targeted 
an elder; 
(3) Whether the elder was more wlnerable to tho person's conduct than other consumers because of age, poor 
health, infirmity, impaired understanding, restricted mobility, or disability; 
(4) The extent o£injury, loss, or damages suffered by the elder; and 
(5) Any other factors the court deem. appropriate. 
(c) As used in this chapter, "clderl1 means a. consumer who is sixty-two years of age or older. 
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2003, to pursue a civil action on behalf of the state against certain caregivers who have been found guilty of 
abusingM a dependent elder.55 The action can be for the purposes of prevention, restraint, or remedy. S6 The 
statute defines neglect as "the reckless disregard for the health, safety or welfare of a dependent elder .. . 
that results in injury[.]"57 To illustrate the range of actions that constitute neglect, the statute reads: " 
'Neglect' includes, but is not limited to . .. [f]ailure to provide or arrange for necessary . .. health care; 
except when such failure is in accordance with the dependent elder's [health care] directive[.]"5B If a 
dependent elder lacks sufficient capacity to communicate a responsible decision, abuse occurs when the 
individual is "exposed to a situation or condition which poses an imminent risk of death or risk of serious 
physical harm(.]"59 

In the event that abuse or negligence is found, a mandatory civil penalty will be ordered in an 
amount "not less than $500 nor more than $1,000 for each day that the abuse occurred ... [Plus] costs of 
investigation."6o The statute does not specify a maximum amount.61 The law provides limited protection 
and to qualifY, an offense must be committed against a resident who is 62 years of age or older, bas a 
mental or physical impairment, and is dependent upon another for personal health, safety, or welfare due 
to the impairment.62 Those who can be held liable as caregivers include "any person who has undertaken 
the care, custody, or physical control of, or who has a legal or contractual duty to care for the health, safety, 
and welfare of a dependent elder, including ... owners, operators, employees, or staff of ... [l]ong-term 
care faci\ities(.]"63 There is a significant limitation imposed under the law, or, more accurately, perhaps 
carved out of the original proposed legislation. As originaUy drafted, the proposed legislation would have 
covered individual caregivers in addition to institutional caregivers. However, a significant advantage to 
claims brought by the attorney general is the statutory exemption that excludes actions brought by the State 
from a statute oflimitation. ~ 

Hawaii laws pertaining to condominiums include provisions relating to "aging in place" and 
provide limitations on the liability of associations, directors, unit owners, or residents, or their agents and 

"HAw. REv. STAT. § 2S.94(a)(2003). The statute defines abuse as """tua! or imminent physical injury, psychological 
abuse or neglect, sexual abuse, financial exploitation, negligent treatment, or maltreatment, II Td. 

"HAw. REv. STAT. § 2a·94(a) (2003). 

"Id. 

51 Id. 

sa HAw. REv. STAT. § 28-94{b) (2003). 

"HAw. REv. STAT. § 2B-94{b)(5) (2003). 

60 HAw. REv. STAT. § 28·94(a) (2003). 

61Id. 

G2 HAW. REV. STAT. § 2S-94{b) (2003) . 

., Id. 

"HAw. REv. STAT. § 657-1.5 (1993). 
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tenants acting tbrough the board for certain actions taken regarding elderly (defined as age 62 or older) or 
di~abled unit owners or residents.ij5 

During the 2007 legislative session, the Hawaii State Legislature enacted a number of age-specific 

laws, while declining to adopt age-specific language into an Adult Protective Services measure. 
Under Act 94-Relating to Financial Abuse, rmancial institutions in Hawaii are required to report 

any suspected finanCial abuse committed against a senior citizen aged 62 or older to the Department of 
Human Services (DHS) or a local law enforcement agency. The new law imposes a mandatory duty on 
any financial institution to report any sueh suspected incident offmancial abuse immediately by telephone 

to DHS, followed by a written report within five business days.66 
Under Act 95-Relating to Enhanced Penalties for Securities Violations Against Elders, the 

Commissioner of Securities is allowed to impose an extra $50,000 fine per violation to be added to any 
existing civil or administrative fine levied for securities violations against a person 62 years or 01der.67 

Under Act 50-Relating to Sanctions for Violations by Mortgage Brokers and Solicitors 
Committed Against Elders, the State may impose fines of up to $10,000 for each violation by mortgage 
brokers and solicitors committed against elders, defined as consumers 62 years or 0lder.6a 

G. Non.Age.Based Protective Laws 
In addition to the previously mentioned laws providing protections to older persons in a few 

specified areas, there are severa! non-age-based laws that have been used to protect abused older persons or 
to punish or sanction abusers. 

The State of Hawaii Office of the Long-Term Care Ombudsman has the power to investigate 
incidents of alleged abuse in long term care facilities such as nursing homes and care homes. Most 
individuals in long-term-care facilities are older persons by almost any definition of "older person." 
Accordingly, this statute has a direct effect on many older persons in such facilities. As part of the statewide 
elderly services network, the program's main putpose is to facilitate assessment and prevention of elder 
abuse in long-term care facilities,69 and to advocate improvement of the quality of care received.7o In cases 
ofinstitutionaI mistreatment, defined by the statute as "acts which may adversely affect the health, safety, 
welfare, and rights of residents[,]" complaints can be made to the State Ombudsman (investigator).71 
Those entitled to assistance under the program include all elderly residents oflong-term care facilities, 
intermediate care facilities, nursing homes, or similar adult care facilities.72 A report of mistreatment can 

'" HAw. REv. STAT. § 514B-I 42 (2009) The aging in place provisions had been in elfect since 2004, and provisions regarding 
disabled were cnaeted in 2009. 

w; IncUll'orated into Hawaii Revised Statutes as HAw. REV. STAT. § 412: 3-114 . 

.;7 Incorporated into Hawaii Revised Statutes as HAw. REv. STAT. § 486-27. 

till Incorporntcd into Hawaii Revised Statutes as HAw. REv. STAT. § 454-4.5. 

,;,0 HAW. REV. STAT. § 349-3 (1993). 

'" HAW. REV. STAT. § 349-12 (1993). 

71 HAW. REV. STAT. § 3-!9-12(b)(2) (1993). 

"HAW. REV. STAT. § 34,9-12(a) (1993). 
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be filed by a victim, or by any other person on behalf of the victim,13 and can be made to an area agency 
on aging, by phone, in writing, or in person.7oI 

Investigators making unannounced visits to nursing homes and certified Long-Term Care 
Ombudsman volunteers that meet regularly with residents are also able to take complaints.7; In addition, 
volunteers are available to advise interested parties about issues such as resident rights, informal and formal 
remedies, and can refer a rcsident to appr9priate services and agencies,16 

All complaints received are immediately investigated by the Long-Term Care Ombudsman.77 

With the written consent of the victim or victim's representative, the ombudsman can access all patient 
records and files. 70 All reports are kept confidential,19 Where an individual lacks sufficient capacity, a 
court may order disclosure.8o If abuse or neglect is found, the ombudsman will advise the victim of possible 
options, but consent is required before the findings can be forwarded to appropriate agencies (including Jaw 
enforcement) capable oft..'lking corrective action.SI Any act of retaliation by a facility orits employees is a 
misdemeanor .112 Each act of retaliation is considered a separate incident and each day that an act continues 
constitutes a separate offense.63 

The Medicaid Investigations Division or the Department of the Attorney General of the State of 
Hawaii has the power to invcstigate and prosecute alleged incidents of abuse in health care facilities that 
receive Medicaid funding.1H Under state law, the Division is conferred with the power to investigate alleged 
"buses occurring ill any State nursing facility.B5 When findings of abuse, neglect, or exploitation of a 

'" HAw. REv. STAT. § :l+9-12(b)(2) (1993). 

" S" EXECUTIVE OI'FIClE UN AGING, 2003 ANN. REp. 6-7 (Oct. 2003), allailabk a/ 
<http://www2.statc.hi.us/eon/pdf/2003j.nnuaL Report.pdl'> (August 7, 2008). 

75 Sceid. 

11; Sa id. Sec a\:;o, umg· T trill Care OmbuM",an Vahmller Representati .. Program, http://hawaii.gov/health/ eoa/LTCO.html, lasl 
visited August 20, 200B. According 10 the Hawaii State Department of Health description, the Long-TClm Care Ombudsman 
Volunteer program was created to enhance Ihe LTCO program goals in assuring the rights and well being of residents. 
Volunteers act us n:prclicntativCIi afthe Long-Tcnn Care Ombudsman Program by providing advocacy to rC!l.idcnts during 
w«kly confidential r.~CI:-to-face visits. These visits are for the pUlJIose of promoting the quality oflife and care that residents 
nrc entitled tQ under It-d~mll\nd Btatc JUlYS, 

77 HAW. REV. 8,\,,\1'. § :H9·12(h)(7) (1993). 

iIIld. 

"HAW. REV. S·I~\T. § 349-12(b)(7) (1993); HAw. REV. STAT. § 349-12(h)(8) (1993). 

'''' HAW. REV. S'r,n·. § 349-12Ib)(12) (1993). 

"' HAw. REV. STAT. § 349-3(7) (1993). 

'12 HAW. REV. STAT. § 349-14(b) (1993). 

'0 HAW. REv. STA'r. § 34-9-14 (1993). 

"' See HAW. REV. STAT. § 28·91 (1993).This office is called the Medicaid Fraud Control Unit in many other jurisdictions. 

"' [d. 
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dependent adult are made, the Division may criminally prosecute the nursing facility involved.06 Claims 
pursued by the Division must prove that conduct rises to the level of criminal intent. This is an extremely 
high standard that is rarely met in dependent cider abuse cases.07 As mandated reporters under the 
Dependent Adult Protective Services Act, however, even when conduct does not reach criminal levels, 
inve.~tigators are required to forward the report to the Department of Human Services.oo 

The Departtnent of Health and the Department of Commerce and Consumer Affairs helps assure 
the safety of ma;'y older persons in nursing facilities through their regulatory powers even though, much 
like the Long-Term Care Ombudsman, B9 the authorizing statute does not include an age component. All 
nursing facilities in Hawaii must be licensed by the State Department of Health ("DOH").90 If a facility 
fails to "substantially •.. conform to the required picensinru standards[,]" the license may be revoked or 
suspended.91 Currently, standards require all facilities to have a written policy prohibiting the 
mistreatment, neglect, or abuse of a resident. 92 Thus, intervention may also be initiated by filing a 
complaint with the Department of Commerce and Consumer Affairs. 93 The Department investigates all 
complaints and takes appropriate action where violations of standards are found.9' Any person found in 
violation of the licensing standards is fmed "not more than $500 for a first offense[,]" and "not more than 
$1000, or imprisonment not more than one year, or both," for subsequent offenses.95 Remedies or 
penalties are cumulative to those available under other state laws, unless otherwise provided.96 

H. Dependent Adult Protective Services Act 
UntilJuly I, 2009, the most comprehensive law providing protection was the Dependent Adult 

Protective Services Act ("DAPSA")97 which recognized that the elderly and the mentally or physically 
impaired form a significant and identifiable segment of the population that is particularly subject to risks of 
abuse, neglect, and exploitation.9o 

"' !d • 

• 7 Mike Gordon, Elder abuse bUls take spotlight, Honolulu Advertiser at BS (Feb. 27, 2003). 

nn HAW. REV. STAT. § 346-224 (1993). 

U9 See note -lS! Jupra. 

" HAW. REV. STAT. § 457B-3 (1993). 

" HAW. REV. STAT. § 457B-6(3) (1993). 

"Se, 11 H.A.R. § 11-94-15(c)(5) (1985). 

"HAw. REV. STAT. § 457B-6(5) (1993). 

"'Id. 

"HAW. REV. STAT. § 457B-12 (1993). 

"HAW. REV. STAT. § 457B-13 (1993). 

"HAw. REV. STAT. Chapter 346 Part X, 

9B HAW. REV. STAT. § 346-221.(1993). 
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The stated purpose ofDAPSA was to protect adults who are at a high risk of abuse, neglect, and 
financial exploitation due to their dependency on others.99 To be entitled to protection under this law, 
individuals had to be "dependent adults" defined as persons who are at least 18 years old, who have a 
mental or physical impairment, and who are "dependent upon another person, a care organization, or a 
care facility for personal health, safety, or welfare," due to the impairment. 100 . 

Intervention was initiated by a report to the Department of Human Services' (DHS) Adult 
Intake,IOI usually by a mandated reporterl02 or any other person who has reason to believe that a 
dependent adult has been abused and is threatened with imminent abuse. lOS If the "abuse" criteria were 

met, the report was sent to Adult Protective Services ("APS") for investigation.lo~ However, APS had to 
have the consent of the victim, or the representative of the victim, before an investigation or protective 
action can commence. IDS 

I. Act 154-A New Adult Protective Services Law 
Key provisions of the Dependent Adult Protective Services law were amended, and the term 

"dependent" is no longer part of the tide of the law, effective July 1, 2009. 106 The overall law has not been 
repealed but Act 154 has made significant changes to the then existing Dependent Adult Protective Services 
Law and the multitude of these changes became effective July 1, 2009. 

The new provisions of the law deletes "dependent" from its tide and is called "Adult Protective 
Services."107 Changes include deleting the term "dependent," adding the more inclusive term 

9!1 HAW. REV. STAT. § 346-221 (1993). 

"" HAW. REV. STAT. § 346-222 (1993). 

"" HAw. REV. STAT. § 346-224 (1993. 

"" Sec HAW. REv. STAT. § 346-224 (2008). Mandated reporters include licensed or registcred professionals of healing arts, 
physicians, nurscs, pharmacists, employees or officers of any public or private agency or institution providing medical services, 
lawenforcemcnt, employees or officers of any adult residcntial carc borne or similar institution and (effective 2009) licensed 
Social Workers and unlicensed individuals who are employed as social workers. 

103 HAw. REV. STAT. § 346-224 (1993). 

"" HAW. REV. STAT. § 346-227 (1993). 

Ins HAw. REv. STAT. § 346-230 (1993). In the author's opinion, this may be the most critical feature of any proposal to alford 
protections to mentally capacitated adults, including older persons. The author bas witnessed how effective Adult Protecnve 
Selvices (APS) personnel can bc in stopping abuse,just by investigating suspected cases. The knowledge that somebody in the 
government is watching over victims also seemed to help avoid future abuse. The author has also witnessed victims who 
decline services and the respect shown by APS in honoring the wishcs of the mentally capacitated adult, yet offering services in 
the event the individual changes his or her mind. 

100 See Act 154, S.B. No. 2150, S.D. 2, H.D. 2, C.D. I Hawaii State Legislature (2008) Scction 1. modifying HAW. REV. 
STAT. § 346·221: 

While advanced age alone is not sufficient reason to intervene in a person's life, the legislature finds that many elders have 
become subjects of abuse, neglect, and exploitation. Substantial public interest exists to cnsure that this segmcnt of the 
population receives protection. 

107 Id, Sec., 5 modifying HAw. REv. STAT. § 346-223. 
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"vulnerable," and giving the Department of Human Services thejurisdiction to investigate cases of abuse of 
a vulnerable adult who has suffered abuse or is in danger of abuse if immediate action is not taken. 

Under the new provisions of the law, mandated reporters are required to report cases of abuse of a 

vulnerable adult who has incurred abuse or is in danger of abuse if immediate action is not taken and the 

department is required to investigate. lOB 

Under the new provisions of the law, a "vulnerable adult" means a person 18 yearS of age or older 
who, because of mental, developmental, or physical impairment, i.~ unable to: 

• Communicate or make responsible decisions to manage the person's own care or resources; 
• Carry out or arrange for essential activities of daily living; or 

• Protect oneself from abuse. 109 

Under the new provisions of the law, "abuse" means any of the following, separately or in 
combination: 

• Physical abuse, 
• Psychological abuse, 
• Sexual abuse, 
• Financial exploitation, 
• Caregiver neglect, or 
• Self-neglect. 110 

"Caregiver neglect" means the failure of a caregiver to exercise that degree of care for a 
vulnerable adult that a reasonable person with the responsibility of a caregiver would exercise within the 
scope of the caregiver's assumed, legal, or contractual duties, including but not limited to the failure to: 

toll It!. 

• Assist with personal hygiene, 
• Protect the vulnerable adult from abandonment, 
• Provide, in a timely manner, necessary food, shelter, or clothing, 
• Provide, in a timely manner, necessary health care, access to health care, prescribed 

medication, psychological care, physical care, or supervision, 
• Protect the vulnerable adult from dangerous, harmful, or detrimental drllgs, 
• Protect the vulnerable adult from health and safety hazards, or 
• Protect the vulnerable adult from abuse by third parties. III 

"Self-neglect" means: 
• A vulnerable adult's inability or failure, due to physical or mental impairment, or both, to 

perform tasks essential to caring for oneself, including but not limited to: 

109 !d, Sec., 6 modifying HAw. REv. STAT. § 346-224. 

110 [d, Sec. 4-., modifying HAw. REv. STAT. § 346-222 Definitions. 

IlIld. 
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• Obtaining essential food, clothing, shelter, and medical care, 
o Obtaining goods and services reasonably neceslary to maintain minimwn standards 

of physical health, mental health, emotional well-being, and general safety, 
management of one's financial assets, and 

• The vulnerable adult appears to lack sufficient understanding or capacity to make or 
communicate responsible decisions and appears to be exposed to a situation or condition 
that poses an immediate risk of death or serious physical harm. 112 

As before, a person mandated to make a report who knowingly fails to do so, or willfully prevents 
another from reporting the abuse, will be guilty of a petty misdemeanor. 113 

APS may undertake informal resolution with the facility, seek an order for immediate protection, 

seek a temporary restraining order, or file a petition with the court seeking any protective or remedial 
actions authorized by law. ll4 If there is probable causell5 to believe that the dependent adult lacks the 
capacity to make such decisions and has no designated representative, a court may issue a protective 
orderll6 and may appoint a guardian ad litem to represent the victim's interests. ll7 Under the statute, 
"abuse" is demonstrated by a preponderance of the evidence. llB If the court determines that abuse has 
taken place, a protective order will be issued.1l9 In addition, "[t)he court may ... orc!er the appropriate 
parties to payor reimburse reasonable costs and fees of the guardian ad litem and counsel appointed for the 
dependent adult." 120 Protective proceedings do not preclude use of any other criminal, civil, or 
administrative remedies. 121 

112Id. 

113 HAW. REv. STAT. § 346-224(e) (1993). 

II. HAW. REv. STAT. § 346·228 (1993). Where injury is imminent, an order for immediate protection may be obtained orally 
or in writing by the department, without notice to the defendant and without a hearing. HAW. REv. STKI'. § 346-231(a) 
(2009). If o.n order is issued orally, it mu:st be reduced to writing within 24 houts, and the department must file a petition with 
the court within 24 hours. HAW. REV. STAT. § 346.231(e) (2009). A hcaring to show cause why an ordc"hould be continued 
will take place within 72 hours of the issuance of a written order. HAW. REv. STAT. § 346-231(1) (1993). If cause is shown, the 
court is required to schedule an adjudicatory hearing "as soon as it is practical." HAw. REV. STAT. § 346-232(c) (2009). 

lIS HAw. REv. STAT. § 346-231(b)(1993). The statute provides that a fmding of probable cause may be based in whole or in 
part upon hearsay evidence when direct testimony is unavailable. 

liS HAW. REv. STAT. § 346·231 (1993). 

117 HAW. REv. STAT. § 346·234 (2009). 

II. HAw. REv. STAT. § 346-240(b) (2009). 

119 HAW. REv. STAT. § 346·241 (2009). The statutc provides that if the defendant fails to comply with the protective order, 
"[t]he court may apply contempt of court provisions and all other provisions available under the low[.]" 

120 HAw. REv. STAT. § 346-234 (1993). 

1'1 HAw. REv. STAT. § 346-223 (2009). 
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VI. Medicare and Medicaid and Long-Term Care 
Traditional financial and estate planning resources and techniques may no longer meet the needs 

of the elderly, disabled and vulnerable populations, especially when addressing long-term care financing 

options. The three most common means offinancing long-term care are: (I) direct payment by patients or 
their families; (2) long-term care insurance; or (3) the Medicaid program. Most persons over 65 are 
Medicare beneficiaries. Medicare can provide some coverage for care in a nursing home but only under 
limited circumstances and not for extended periods of time. Most persons over 65 are not eligible for 
Medicaid, due to restrictions on income and assets, but it is advisable to research Medicaid requirements to 
determine eligibility and alternatives. 122 

Attorneys in this area oflaw Ihce a changing society and changing legal guidelines. As the role of 
government benefit programs increases in the lives of greater numbers of moderate income families, 
attorneys must be aware of programs and benefits that may impact a person's well-being and wealth. 
Awareness of these programs widens available financial and estate planning options for clients. This article 
cannot provide the depth of knowledge that an Elder Law attorney needs, but it may signal some issues that 
a lawyer may need to examine in advising an older client, representative or caregiver.l23 Note that, 
especially with government benefit programs, laws, regulations and policies may change often and 
sometimes without much notice. 

The general population commonly confuses Medicare and Medicaid because of their similar 
sounding names and the fact that both programs were adopted in 1965. These programs, however, are 
quite distinct in purpose and tradition, and their journey through history has long been the focus of national 
debate. 

A. Medicare 
The Medicare program is a federal health insurance program for the "aged" and certain disabled 

people. The Medicare program offers several "Parts" to cover various medical expenses. The Centers for 
Medicare and Medicaid Services 124 ("OMS") is the agency under the United States Department of Health 
and Human Services responsible for administering Medicare. l25 The government aligns Medicare 
eligibility with Social Security eligibility. Importantly, Social Security - not OMS - will make the final 
decision on eligibility and enrollment. Persons already receiving Social Security will automatically be 

1:!2 There are other programs for special populations that an c1dcl'1aw attorney should research depending on the situation of 
his or her client. For example, "Aid and Attendance" is an underutilizcd special monthly pension benefit olfered by the 
V cteram Administration for veterans and surviving spouses who requit-e in-home care or live in nursing homes. To qualify, the 
veteran must have sCl'Vcd at least 90 days of active military service, nne day of which is during a period of war and must have 
been discharged under conditions other than dishonomble. Additional infonnation and assistance in applying for the Aid and 
Attendance benefit may be obtained by calling 

1-800-827-1000. Applications may be submitted on-line at http;//vabenefil8.vba.va.gov/vonapp/main.asp. Iufonnation is 
also available on the Internet at www.va.govor from any local veterans service organization. 

123 The author prepared nn update to the Medica!'e and Medicaid chapter of the Hawaii State Bar Association's En'iYcwp,dia 'if 
£Slat. Planning whieh is available through the Hawaii State Bar Association. It contains the new administrative rules for 
Hawaii's Medicaid Program which will be disClL'.scd later in this article. 

124 Formerly called the Health Ca", Financing Administration ("HOFA"). 

125 Official website for Medicare, available at <www.medicare.gov> (last visited February 20, 2009). 
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enrolled in Part A and Part B unless they opt out of Part B. Persons not receiving Social Security 
retirement but who want to enroll must initiate the process three months before date of eligibility.l26 Being 
"retired" is not important; eligibility is tied to age 65 and working years. If a person lacks the requisite 
working year requirement for Social Security that person can purchase Part A at a monthly premium. 
Disability is not tied to age but time. Persons disabled for at least 24 months or who have end-stage renal 
disease are likewise eligible.127 It is important to note that Medicare is an "insurance" program and does not 
have resource or income limitations for eligibility. Part Ais funded by payroll deductions under the Federal 
lnsurance Contributions Act ("FlCA"). Part B is funded by a combination of General Ta:< Revenues (75%) 
and by premiums paid by participants (25%). Eligible persons can apply onlinel28 or at their local Social 
Security Administration office. 

There were two original parts to the Medicare program. Part A, commonly known as "Hospital 
Insurance," helps pay for inpatient hospital care, some inpatient care in a skilled nursing facility, home 
health services, and hospice care, and blood supply. Part B, commonly known as "Medical Insurance," is a 
voluntary health insurance program that helps pay for medically necessary doctors' services and other 
medical expenses not covered by Part A. Medicare Part A will pay for skilled nursing facility ("SNF") 
services only ifthe patient required and received skilled care on a daily basis which, as a practical matter, 
could only be provided in a skilled nursing facility on an inpatient basis. 129 "Skilled care" are those services 
that are so inherently complex they can only be safely and effectively handled by or under the supervision 
of professional or technical personne1.ISO Part A thus excludes coverage for custodial or personal levels of 
care. Examples of custodial care would include care for the convenience of the patient or the patient's 
family such as the giving of routine oral medications, assistance in dressing, eating, and going to the toilet, 
or periodic turning and positioning in bed. To receive SNF care uuder Part A, the beneficiary must have 
been hospitalized for at least three consecutive days (not including the day of discharge) and, at the time of 
discharge, must have been over 65 years of age, entitled to PartA benefits based on disability, or entitled to 
Part A benefits based on end-stage renal disease.13I Other threshold requirements include: .. 

• The beneficiary must be in need ofSNF care, admitted to the facility, and receive the needed 
care within thirty days after he or she is discharged from the hospital.132 An exception may 
apply.l33 

• The patient must be in a Medicare-certified facility.13~ 

'26 Social Security Electronic Booklet, available at <http://www ... a.gov/pubsIl0043.html#part5> Qastvisited February 
20,2009). 

127 Persons with end-stage renal disease (ESRD) must require dialysis treatment or kidney transplant. 

"!II For online application go to <https:llsecure.ssa.gov/apps6z/iRRet/rib> (last visited Feb 20, 2009). 

'''' 42 u.s.c. § 1395I(a)(2)(B) (2009). 

'" 42 C.F.R. § 409.32(a )(2009). 

'31 42 C.F.R. § 409.30(a)(I), (2) (2009). 

'32 42 C.F.R. § 409.30(b) (2009). 

'33 42 C.F.R. § 409.30(b)(2) (2009). 

'3+ 42 U.S.C. § 13951(a )(2009). 
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• The SNF care must have been ordered by a physician, require the skills of technical or 
professional personnel, and are furnished directly by, or under the supelVision of, such 
personnel.135 

• The beneficiary must require SNF care on a daily basis. ls6 

• The SNF care must be related to the condition that required hospitalization.l37 

If a beneficiary meets the above criteria, Part A covers up to 100 days of SNF care per benefit 
period. Part A pays for all coveredseIVices for the first twenty days.13B From the twenty-first day to 100th 
day, the beneficiary must pay a daily co-insurance charge.139 If a beneficiary is discharged from a SNF care 
facility afterreceiving SNF care, he or she is not entitled to additional SNF care in the same benefit period 
unless he or she is readmitted to the same facility within thirty days of discharge or hospitalized again for at 
least three consecutive days.l~ 

Medicare pays for covered home health sernces supplied by participating home health agencies. HI 

Part A covers home health seIVices if the beneficiary iq housebound, is under the care of a physician, needs 
.killed seIVices, and is under a plan of care. I•12 Skilled seIVices include intermittent skilled nursing sernces, 
physical therapy, speech-language pathology services, continuing occupational therapy seIVices, and 
medical social seIVices.143 A beneficiary is not required to pay deductibles or co-insurance payments. 1,14 
Home health seIVices must be furnished in either the beneficiary's home or in an outpatient setting such as 
a hospital, skilled nursing facility, or a rehabilitation center.145 

Home health seIVices are covered under hoth Parts A and B. Payments for home health seIVices, 
however, are always made under Part A except in cases where the beneficiary is enrolled under Part B, but 
is not entitled to Part A. In those cases, payment is made under Part B. 

Hospice seIVices rendered by a Medicare participating program for terminally ill beneficiaries are 
covered by Part A. The beneficiary's doctor must certifY that the beneficiary is terminally ill, i.e., that the 
beneficiary has a life expectancy of six months or less. l46 A beneficiary who is tcnninally ill may elect to 

135 42 a.F.R. § 409.31(a)(I)-(3) (2009). 

"" 42 a.F.R. § -I09.31(b) (2009). 

'''' 42 a.F.R. § -l09.31(b)(2)(i)-(iii) (2009). 

1~8 42 C.F.R. § 409.6 I (b) (2009). 

1'''42 a.F.R. § 409.36(b) (2009). 

110 42 a.F.R. § 409.36 (2009). 

iii '~2 a.F.R. § 409.42(e) (2009). 

I" 4-2 a.F.R. § 409.42(a)-(d) (2009); 42 a,F.R. § 409.43 (2009). 

1+3 4-2 a.F.R. § 409.42(c)(I)-(4) (2009); 42 a.F.R. § 409.45(c) (2009). 

1""42 a.F.R. § 409.6 I (d) (2009). 

Ii' 42 a.F.R. § 409.47 (2009). 

1;6 42 u.s.a. § l395x(cc)(3)(A) (2009). 
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receive hospice services from a particular hospice program for two ninety-day periods and an unlimitcd 
number of subsequent sixty-day periods during the beneficiary'S lifetime.147 A beneficiary who makes this 
election gives up certain Medicare benefits during the election period,l4B However, he or she may revoke 
the election at any time during the election period and make a new election.H9 There is a co-insurance 
charge of five percent for inpatient respite care. 

Medicare now includes Part C, which is called Medicare Advantage. It provides options for 
enrollment to beneficiaries. Its plans include: 

• Medicare managed care plans; 
• Medicare preferred provider organization (PPO) plans; 
• Medicare private fee-for-service plans; and 
• Medicare specialty plans. 

Medicare Part D provides prescription drug plans.150 

B. Medicaid 
The hottest topic in Elder Law seems to be Medicaid for a number of reasons: The cost onong

term care is extremely expensive and increasing; Medicare does not provide coverage for most people; and 
somewhat ironically, Medicaid often can provide coverage, especially with advanced legal planning. 
Medicaid is a program designed to help people with low income and limited resources pay for certain 
health care services. For attorneys helping clients plan for the future, including possible long-term care 
placement, it is essential to understand Medicaid. As this article will explain, Medicare does not cover the 
cost of long-term care for most individuals but Medicaid can do so based on sometimes complex 
qualification criteria. Most people do not have long-term care insurance and, with costs for basic custodial 
care in a nursing home approaching $100,000 per year, most people want to know their options. 

Medicaid, or Title XIX (of the Social Security Act), is financed jointly by the federal governmcnt 
and the state and is administered by the state. Therefore, the rules and regulations governing Medicaid 
vary from state to state. It is not unusual to confuse Medicaid and Medicare programs as both were started 
about the same time, deal with health care, and sound similar. The programs, however, are very different. 
Two basic differences are that Medicaid is for needy people only and is run by the state. 

Broad national gnidelines govern Medicaid. Federal statutes, regulations, and policies direct states 
as they (I) establish their own eligibility standards; (2) determine the type, amount, duration, and scope of 
services; (3) set the rate of payment for services; and (4) administer their own programs. Medicaid policies 
for eligibility, services, and payment are complex and vary considerably, even among states of similar size 
or geographic proximity. Thus, a person is eligible for Medicaid in one state may not be eligible in another 
state, and the services provided by one state may differ considerably in amount, duration, or scope from 
services provided in a similar or neighboring state. In addition, state legislatures may change Medicaid 
eligibility, services, andlor reimbursement during the year. lSI 

14742 U.S.C. § 1395(d)(1) (2009). 

'" 42 U.S.C. § 1395(d)(1), (2) (2009). 

, .. 42 U.S.C. § 1395(d)(2)(B) (2009). 

15' An oveMew of Medicare can be found at <www.medicare.gov>or<http://www.ssa.gov/pubs/10043.html>. 

'01 Medicaid Program - General Infonnanon, Technical Summary, available at 
http://www.cms.hhs.gov/MedicaidGenInfo/03_TechnicaiSummary.asp Qast assessed Feb. 20, 2009). 
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Medicaid is Hawaii's Medical Assistance Program for needy individuals and families authorized 

under Title XL'\{ of the Social Security Act. Medicaid funding is a partnership between the state and the 
federal government, with each sharing the program costs. Because of this partnership, the Meelicaid 
program is suhject to change from amendments to lederal regulations and state statutes. Medicaid is 
administered by the Med-QUEST Division of the Department of Human Services under Hawaii 

Administrative Rules Title 17, Subtitle 12. 
Meelical assistance is provided to eligible Hawaii residents through-the QUEST Expanded (QEx) 

Medicaid Section 1115 Demonstration, which allows Hawaii to pro,~de coverage of more residents and 
services that would be allowed under the provisions of the Title XIX Medicaid State Plan. The Hawaii 
QUEST program was established in 1993 as a Medicaid demonstration under the provisions of Section 
1115(a) of the Social Security Act to provide managed care medical coverage to residents who were not 

aged, blind, or disabled. The State built on the success of the Hawaii QUEST program to expand 
managed care coverage for all fully subsiclized Medicaid recipients. The most recent extension of the QEx 
Demonstration was approved by the Centers for Meelicare and Meelicare Services for the period February 
1, 2008 untilJune 30, 2013, and authorized managed care coverage for aged, blind and disabled residents. 

The QEx Demonstration will provide Medicaid coverage through a managed care system through 
four elistinct programs instead of the traelitional fee-for-service model: 

• The Quest Expanded Access (QExA) program covers individuals who are sixty-five years and 
older, blind or elisabled (ABD). 

• The Hawaii QUEST (QUEST) program covers inelividuals and family members who are not 

ABD. 
• The QUEST-Net program provides a limited coverage safety net for QUEST or QExA 

recipients who become ineligible for assistance due to exce's assets or income. 
• The QUEST-Adult Coverage Expansion (ACE) program covers uninsured aclult who do not 

qualifY for QUEST or QExA. 
Medicaid eligibility is determined uncler the requirements of one of the QEx Demonstration 

programs, and coverage of~enefits will be provided by the providers in the health plan's provider network. 
DHS will pay a premium to the health plan, and the plan is responsible to reimburse providers in their 

network for services rendered to the enrollees. The health plans are not responsible to pay for dental 
services, transplant services, and certain hehavioral health services, which will continue to be provided on a 
fee-for-service basis. In 2009, HMSA, AlohaCare, and Kaiser are the contracted health plans for the 
QUEST, QUEST-Net and QUEST-ACE programs, and Ohana Health Plan and Evercare are the QExA 
health plans. 

Meelicaid is the payer oflast resort. All other meelical coverage, which an individual has from 
third parties, must be the primary payer of an individual's medical expenses. Thus, individuals who are 
eligible for Meelicaid and who are eligible for medical insurance (Meelicare, for example) will receive 
Meelicaid coverage to pay the portion of costs which the insurance does not pay. Thus, the payments to the 
health plans are adjusted if the inelividual has other medical insurance. 

Inelividuals who qualifY for fully subsidized Medicaid generally are not responsible to share in the 
cost ofMeelicaid covered services. The exceptions are for certain recipients who must share in the cost of 
their long-term care expenses, and for certain QUEST-Net adult recipients who must pay a portion ofthe 
QUEST-Net premium. Inelividuals who qualify for supplemental meelical assistance through the Medically 
Needy program are responsible for the portion of their medical bills used to spend down their excess 
income. In the QExA program, the cost share for long-term care expenses and the spend down amounts 
for Meelically Needy individuals are considered as enrollment fees that are payable to the QExA health 
plan. 
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C. Deficit Reduction Act of 2005 
Because eligibility for Medicaid is tied to the amount of an individual's assets, some people attempt 

to transfer their assets, usually for less than fair market value, in an effort to quali1)r for medical assistance 

under Medicaid. New provisions required by the Deficit Reduction Act of 2005 (DRA) address many of 
the loopholes individuals or their representatives have exploited in Medicaid rules to transfer certain assets 
without incurring a penalty. Hearings to implement the DRA were held in the summer of 2009. These 
amendments fonn the heart of Medicaid planning. Final rules went into effect in October 2009. 

The following is a summary of the provisions of the Deficit Reduction Act and new rules of the 
Department of Human Services;I~2 

A penalty period in which Medicaid will not provide long-term care coverage will be assessed if 
the individual or the individual's spouse transferred an asset for less than fair market value within the 
applicable look-back period prior to the request for long-term care coverage. Under the new rules, the 
look-back period is: thirty-six months for an asset transferred prior to February 8, 2006; sixty months for an 
asset transferred on or after February 8, 2006; or sixty months for an asset transferred to an irrevocable 
trust prior to February 8, 2006. A penalty period will also be assessed if an individual transfers an asset 
after being determined eligible for long-term care coverage. A penalty will not be assessed, however, if the 
transfer of an asset owned by the community spouse was made after the individual has been determined 
eligible. 

Annuities established on or after February B, 2006 that fail to meet certain requirements will be 
considered transferred assets, although certain annuities are exempt if they were established by retirement 
accounts and IRAs that meet specified Internal Revenue Code requirements. Promissory notes, loans, and 
mortgages established on or alter February 8, 2006 are considered transferred assets unless it is actuariaIly 
sound, makes equal payments, and is not cancelled upon the individual's death. 

A penalty period will not be assessed when: 
• The asset transferred was the individual's home and title was transferred to the individual's 

spouse, child under age twenty-one or a blind or disabled child, a sibling who has equity 
interest in the home and has lived in the home at least one year immediately before the 
individual requested Medicaid payment oflong-term care services, or an adult child who has 
lived in the home for at least two years immediately before the individual became 
institutionalized and was a caregiver to the individual. 

• The asset, other than a heme, was transferred: te the individual's communiry spouse, from 
the community spouse to another for the sale benefit of the community spouse, to the 
individual's child who is under age twenty-one or a blind or disabled child, to a trust 
established solely for the benefit of an individual under age sixty-five and who is disabled. 

• The individual can verify that he or she intended to transfer the asset at fair market value .or 
for ether valuable consideration, or that the asset was transferred solely for a purpose other 
than te qualify for Medicaid. 

• The asset transfelTed for less than fair market value has been returned. 
The period of ineligibility is the value of the transferred asset, divided by the menthly statewide 

average cost of private care in a long-term facility (currently $8,850). A penalty weuld begin when the 
individual is eligible for Medicaid and requires long-term care services coverage. The deparbncnt may 

IS, Sec http://hawaii.gov/dhs/main/har/ As previously indicated, an update to the chapter on Medicare and Medicaid in 
the Hawaii State Bar Association's Ent;)Jclop,dia on EslLlle Planning is now available. 
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waive the penalty period if it determines that imposing the penalty would cause undue hardship for the 

individual. 
Individuals with over $750,000 equity in their home are not eligible for long-term care services 

Medicaid coverage, unless the individual's spouse or clependent child lives in the home. Individuals may 
reduce their equity in the home through a reverse mortgage or home equity loan without penalty, and an 
individual has the right to me for a waiver ifhe or she cannot legally reduce their home equity. 

D. Spousal Impoverisbm.ent Provisions 
Congress established provisions under the Medicare Catastrophic Coverage Act (MCCA) to 

address the financial hardship faced by married couples when one spouse is placed in a long-term care 
facility and the other spouse remains in the community. Prior to the enactment of the MCCA, the couple 
had to reduce their assets to Medicaid asset allowance in order to qualify for Medicaid payment for the care 
for the institutionalized spouse., In addition, the community spouse could only receive financial support 
from the institutionalized spouse up to the Medicaid income standards. Thus, before an institutionalized 

spouse could qualify for Medicaid, the couple needed to virtually deplete their life savings, leaving the 
community spouse a minimal financial safety net, and with income tbat was often below the poverty level 
on which to survive. This circumstance was referred to as "spousal impoverishment". 

The MCCA amended the Social Security Act by adding section 1924, which affected the 
treatment of the married couple's assets and income in determining the Medicaid eligibility of the spouse 
who needed assistance to pay for long-term care in a nursing home or other medical facility. Under the 
provisions of section 1924, only the income ofthe institutionalized spouse was considered in the Medicaid 
eligibility determination, and the community spouse could receive allowances to retain portions of the 
couple's assets and a portion of the institutionalized spouse's income. The new regulations established a 
minimum and a maximum amount for the asset and income allowances, and allowed the States to establish 
the amount of the allowances for their State. The allowances were subject to annual increases and increases 
due to court orders or fair hearing decrees. Hawaii chose to use the maximum amount for both asset and 
income allowances. In 1989, the maximum asset allowance was $60,000 and the maximum income 
allowance was $1,500. In 2009, after ten years of annual increases, the maximum asset and income 

allowances had increased to $109,560 and $2,739, respectively. 
In the month the Medicaid application for the institutionalized spouse is filed, all non-exempt 

assets owned by a couple is evaluated and totaled. The community spouse is allowed to retain the amount 
allowed by law. Any excess is applied to the institutional spouse's $2000 assets limit. Once Medicaid 
eligibility is established, assets owned by the institutional spouse that are part of the asset allowance must be 
transferred to the community spouse. If this is not accomplished, the non-transferred asset will count 
toward the institutionalized spouse's asset retention limit of$2,000. After Medicaid eligibility is established, 
the assets owned by the community spouse will not affect the eligibility of the institutionalized spouse, so the 
community spouse is free to accumulate assets over the community spouse asset allowance. 

Prior to MCCA, after an institutionalized spouse established Medicaid eligibility, the 
institutionalized spouse's income was essentially applied to the cost of his or her care. A monthly 
maintenance allowance for the community spouse was allowed. However, the amount of the allowance 
was tied to the Medicaid income standards, so the allowance could not exceed the SSI paymen,t standard or 
the Medically Needy Standard for an individual residing in the community. Under the provisions of the 
MCCA, the income of the community spouse is not considered available to the institutionalized spouse.l53 

'" 42 U.S.C. § 1396r-5 (2008). 
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If a source of income is in the name of both spouses, then one-half of the amounts will be considered 
available to each spouse.154 The monthly maintenance allowance for the community spouse was no longer 

tied to the Medicaid income standards. The new monthly maintenance allowance is based on the 

difference between the maximum income allowance ($2,739 for 2009) and the gross income of the 
community spouse. Thus, the income of the community spouse can be supplemented by a contribution 
from the income of the institutionalized spouse up to the amount of the monthly maintenance allowance. 
Since the contribution to supplement the income of the community spouse is voluntary, the institutionalized 
spouse must agree to provide the contribution. 

E. Recovery of Medicaid Funds 
Under the provisions of the Omnibus Budget Reconciliation Act of1993 ("OBRA 1993"),1'5 states 

were required to establish Medicaid recovery programs, which included mandatory recovery of medical 
assistance payments for nursing home care. Prior to 1993, Hawaii had a voluntary Medicaid recovery 
program that pursued recovery only if a recipient was over age sixty five and had no heirs. Presently, 
Hawaii will seek recovery of Medicaid payments from the estates of deceased individuals who received 
assistance while in a nursing facility or other medical institution at any age, and from individuals not in 
nursing facilities who received benefits from age fifty-five,l56 Recovery will not be pursued if the deceased 
recipient had a surviving spouse or surviving dependent child. Recovery of medical assistance paid in crror 
due to the complicity of an individual are made directly from the individual or the individual's estate. 

The home property of an individual in a nursing facility is exempted as an asset if there is a stated 
intention to return to the property. In the 1994 state legislative session, Haw. Rev. Stat. § 3'16-29.5 was 
amended to require the placement ofliens on the home property of Medicaid recipients in nursing homes 
under certain conditions. If the state has made a determination, pursuant to notice and bearing 
requirements, that the individual cannot reasonably be expected to leave the nursing facility and return to 
the home property, a lien may be placed on the home property unless the individual's spouse, dependent 
child or sibling with an equity interest is currently residing legally on the property. 

Recovery from the lien on the home property cannot be made when a sibling who has resided in 
the home for at least a year before the individual's institutionalization or an adult child who has lived at the 
home at least two years before the institutionalization and provided care to the individual at the home are 
legally living on the home property and have continuoUllly lived on the property since the 
institutionalization orthe individual. The state also cannot recover funds from the lien if the individual has 
a surviving spouse or dependent child. 

As a reminder, all federal and state health care fmancing laws and regulations are subject to 
amendment due to economic, judicial, and social pressures, so the Medicaid program is constantly 
evolving. Attention must be paid to changes in the federal regulations and state statutes and administrative 
rules that occur after Congressional and legislative sessions. 

VB. Conclusion 
Although it has been in existence for nearly a quarter century, Elder Law continues to be an ever

growing and expanding field of practice. Elder Law attorneys typically face multi-faceted challenges on 

." 42 U.S.C. § 1396r-5 (2008) . 

• 55 Stegtnt.,af!y42 U.S.C. § 1396p 

156 H.R.S. Section 346-37 (2008). 
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behalf of their clients. This article addressed the demographics driving the need for Elder Law and just a 
few of the areas Elder Law attorneys may find themselves looking for answers and strategies. Although 
many attomeys do not consider themselves to be Elder Law attorneys, the changing demographics of the 
state will inevitably require them to [eam about this field. Practicing Elder Law attorneys are encouraged 
to share their knowledge and enthusiasm with others to help assure that people who arc aging in Hawaii 
will continue to receive quality legal services. 


