PUBLIC HEALTH & LAW:
An Uneasy Alliance

Visiting Professor Fran Miller
University of Hawai'i at Manoa
Professor Emerita, Boston University School of Law
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Public Health Advocates Think They
Know What’s Good for You




Libertarians Think They Know What’s
Good for Their Own Selves
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Often They Don’t Play Well Together in the
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Presentation Roadmap

1. Public Health’s Focus: Population-wide Health
2. Public Health Law’s Focus: Authority to Regulate

3. Inherent Tensions | 0'AHU
4. Legal Analysis . Pt
A. Constitutional Law '"‘..L o = S
B. Administrative Law £ e ﬁ‘{%_-.s_*-'-’d'

« Jurisdiction to Regulate | '

* Grounds for Overturning Agency Action

C. Standard of Judicial Review
* Const right implicated
* “Mere” economic regulation

5. Case Studies: Tobacco & Obesity
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1. Public Health’s Focus:
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The Health and Well-Being of Populations




The “Old” Public Health

Focused on Eradicating Communicable Diseases
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The “Old” Public Health

* Concerned with:
— Preventing Epidemics & Disease Outbreaks

—Collecting Statistics
—& Emergency Response

in
pregnant wofmen

reports alcohol
use*

*Dialirud &5 a1 besest one drink of Ay Al oo
Devaraga in the past 30 days
Source: CDC Behavicral Risk Facior Survillance
Syztom (BRFSSY, Unitod States. 1991-2008




The “Old” Public Health

Causal Links Relatively Easy to Understand

Example: “Chinariver's dead pig toll passes
16,000, but officials say Shanghai water
guality Is
'normal’” &




ZX_ The “New” Public Health

Focuses on Eradicating Chronic Diseases

Chronic diseases now surpass infectious diseases
as primary causes of US morbidity & mortality
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.-??‘«. The “New” Public Health

Tries to Affect Upstream Behavioral &
Ecological Causes of Chronic Disease
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The “New” Public Health

e Concerned with: SEAT BELTS
MUST B
—Unhealthy & unsafe é ; 86 EF.Y,(QRN

—Products & behaviors CLICK-IT OR TICKET!

TO NOT SMOKE
IN HERE
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The “New” Public Health

Causal Links Often More Attenuated




2. Public Health Law

* Focuses on Appropriate Means of
Eliminating Threats to Public Health

— Public health law ' RESTR‘C

=more limitedin |
scope than
public health science
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Limits on Public Health Law:
Constitutional Law
Enumerated Rights: 15t Amendment
Freedom of Speech
—Example: Mandated Cigarette Advertising
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WARNINC: Cigarettes
Smoking can kill you.

cause fatal lung disease.
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Limits on Public Health Law:

Administrative Law

—Example: Adm. agency action is
bounded by the Administrative
Procedure Act

“To a lawyer, process
is everything.”
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Limits on Public Health Law:
Political Accountability
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Limits on Public Health Law: Political

Accountability (cont.)
Example: Prohibition

THE AMERICAN IssURx

A Saloonle.s.t NNaricers aavdad «x Stadnniless Flag

WES TERVILLE. OHID, JANUARY 35, 1912 .

ISVOTEDDRY

36th STATE RATIFIES DRY AMENDMENT JAN. 16

Nebraska Noses Out Missouri for Honor of COrnpletlng
Into the Constitution; Wyomins,

Job of Writing Dry Act
Wisconsin andViinnesota Rizht on Their Heels

.IANUARY 16,1919, MOMENTDUS DAY IN WORLD’S HISTORY

1Y -‘ In = Little Less Than Thirteen Months Reqguired Three-Fourths_
ave WYeonrs for the Completion of Task Remnvanin Ones Expected to Join Their Sister States i
“l- Al:l. w.tll Po“lbl- Ex:.ptloll of MNew

arsey. Unitod States Takes lnltlal Step Iin World-Wide Drive for Prohibition.
Lq-guog MNMow Give Earnest Attention to Law Enforcemont Legisiation

TWENTY-THREE STATES APPROVED g S RS T Ty =7
ACT IN FIRST SIXTEEN DAYS OF 19189; ‘ S Fatr
IN 1918, 15; 9 IN CALLED SESSIONS

Calerity  With  Vrhich .
Top.

TOTAL W'I'E “*FOR"" ON DAY ACT APPROVED, 3,976 :
TOTAL OF 822 mes AGAINST MEASURE

b HIE NEW MoOUNT

Tine frwe thi
fring  wawe -
B e e
BEZ vetes agaimes the  ammend.
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Limits on Public Health Law: Political
Accountability (cont.)

< 14 years later. ...
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3. Inherent Tensions
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Inherent Tensions (cont.)

US Law: High Respect for Personal Autonomy

UK People = Subjects




Inherent Tensions (cont.)
Americans resent being told what to do

No matter how good for them it might be

23



Inherent Tensions (cont.)

Public Health Initiatives Can Infringe Personal Liberty
— In ways trivial (mandatory seatbelt laws)

E(

— N
A Law You Can [’/’((_éWith

— And not-so-trivial (mandatory school vaccinations)

—— i 4
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Legal Analysis of Public Health
Initiatives




Constitutional Law

* Enumerated Rights
—Example: Second Amendment




Constitutional Law (cont.)

Fundamental Rights

—Example: Privacy

Is the New HPV Vaccine
a Good Choice for
Your Daughter?
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Constitutional Law (cont.)

* Due Process

Bill of Rihts
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Constitutional Law (cont.)
* Separation of Powers

l CONSTITUTION
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Administrative Law

Focuses on How (Public Health) Decisions
Are Made

Cnnfus[n% The Great

< Decision | .
Confusion Clarity

I MakKing
Cnnfus[an\ Machine




Administrative Law (cont.)

Agency Jurisdiction to Regulate:

* Must Come From Legislative Branch ‘
Executive Branch (see Separation of Powers)

PRESIDENT

ExecuTtive BRANCH

1. The President
2_Exec. & Cabinet departments
. Independent gov. agencies
Responsibilities

- Enforce the laws

CONGRESS

LecisLaTive BRANCH

COURTS

JuniciaL BrRancH

- Approves federal judges

e =

1. Supreme Court
2 Courts of Appeal
3. District Courts

1. House of Representatives

2. Senate - Can declare laws

unconstitutional

e

Responsibilities

Responsibilities

- Create laws - Interpret the laws

31



Administrative Law, cont.

Jurisdiction to Regulate (cont): Source of Agency
Power = Legislative Enabling Act

32



Administrative Law (cont.)
* Agency Jurisdiction to Regulate, cont:

Federal — Congress -
(General Welfare Clause) . . &

State — State Legislatures
(Police Power)

Local - City Councils |, ]
(Legislative Charter) ¥



Judicial Review of Agency Action

* Judicial deference to agency expertise
“Win at the Agency level, or not at all”

A breast cancer patient testifies in favor of Avastin during the FDA hearing. (She Ios?ié.l)



Administrative Law (cont.)

* (Narrow) Grounds for Overturning
Agency Action on Judicial Review

—Violation of Applicable Law
—Violation of Applicable Procedure

—Arbitrary & Capricious Agency Action
ARBITRARY

Random! Random! Random!
Logic just does not prevail!

35



Std of Judicial Review: Constitutional
Right Implicated
Strict Scrutiny (state interest must be
compelling, & govt action narrowly
tailored to achieve the purpose)




Std of Judicial Review: “Mere
Economic Regulation”
“Minimum Rationality” sufficient

(Challenged action must merely be ‘rationally
related to legitimate state interest’)
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A Tale of Two Crises

e “It was the best of times . . . It was the
worst of times . ...




Case Study: Smokmg

Evidence overwhelming re causal link
between smoking and (smoker &
bystander) morbidity & mortality -



Case Study: Smoking (cont.)

Regulatory toolkit to cut smoking incidence

—Warnings
B\

This is O.K.



Case Study: Smoking (cont.)
Regulatory toolkit to cut smoking incidence
—Warnings: these may not be OK — Why?

WARNING:
Cigarettes
are
addictive.

\a

o 1-800.QUIT- m‘

WARNING

CIGARETTES
ARE
ADDICTIVE.

CIGARETTES
ARE ADDICTIVE.

WARNING:

WARNING: igarettes

Tobacco smoke
causes fatal
lung disease

. V WARNING:
sl Cigarettes
i cause

cancer.

cause stmkes(
ond heart i<
disease.

in nonsmokers.

e el 1-800-QUIT-NOW

FDA Scraps Graphic Cigarette Warnings — WSJ March 19, 2013



Case Study: Smoking (cont.)

Regulatory toolkit: Taxation

NYC average price of cigarettes = $12.50 — city & state tax
adds $5.85 to cost of every pack (Hawau av. prlce $7.50,
state tax = $3.20) S U




Case Study: Smoking (cont.)

* Limit sales: Flavored Cigars Available to Kids
in Every ABC Store on Waikiki

R

B et
OCOLATE MAC NV

CHOCOLATE MAC NU
T100% NATURAL TOBACCO
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21 =
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° CIGARS : re HAND ROLLED CI —‘i‘_—__—'
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Cf., HB 672 HD2 SD1 Relating to Health (Vapor Product Sale or Purchase to Minors Prohibited).



Case Study: Smoking (cont.)
Regulatory tools: Prohibition

For the health
of our residents,
this community is

Smoke=trees

Thank you.

NO SMOKING

IS PERMITTED IN
THIS BUILDING

e

IN ACCORDANCE WITH THE
PRO CHILDREN ACT OF 1994

NO SMOKING

IN ANY SCHOOL BUILDING
OR ON SCHOOL GROUNDS

CURE S

Honolulu City Council, April 2013 ”



Case Study: Smoking (cont.)

* Regulatory toolkit: Education

Smoking, table for one.
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Case Study: Smoking (cont.)
Regulatory tools:

= What’s next?
= How far is too far?

CAH lﬂl lY
ol AN

I.3. ELIl]T




How Far Is Too Far?

Bloomberg’s Plan Would Make Stores Conceal Cigarettes
Monday, March 18, 2013

Ehe New ork Eimes
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How Far Is Too Far?

* Prof. Daynard’s proposal would prohibit sale
of cigarettes to anyone born after 2000. ..
Forever! b E Style

”“'\ A1r‘1'tGolt ‘ No
C‘ GAR T&ES

7
Mer{‘f(rles/of MU{
LGg(ﬁ'ﬁ!d Rbgor Milier

{ ?C“B c=zr~n TOEY » *‘I“EI
73 L :
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Case Study: Obesity




Case Study Obesity:
Hawai i-Specific

Iz died at age 38 of morbid obesity, adult onset diabetes & renal insufficiency



Case Study: Obesity

* Causal Links re Obesity and Morbidity
& Mortality Not So Clear

Popular support usually depends on
proving that causal link
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Obesity: Regulatory Tools

e Same old, same old
—Tax

52



Hawaii Said No
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Obesity: Regulatory Tools

NYC Board of Health Regulation Limiting
Portion Sizes of Sugary Drinks
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Obesity: Limits on Portion Sizes of Sugary
Drinks

Generated stiff Opposition from Many

55



Why Was Portion Control Regulation
Enjoined & Held Invalid?

N.Y. State Supreme Court judge found rule:

1. Violated separation of powers (improperly
asserted a legislative function), &

2. Constituted an arbitrary exercise of power

-
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What’s the Effect of This?

5 'jx

e
R
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Why Did NYC'’s Artificial Trans-Fat Ban
Not Meet the Same Fate?

* No unlawful delegation issue because City Council
approved the measure

L

{ “‘5-3( THE NEW YORK
2L

CiTtTy COUNCIL

* Causal connection between trans-fats & coronary
artery disease clearer
therefore not arbitrary

* Impact limited to restaurants
— Nothing like the loss of mark-up on soda =——=

— “Invisible” to patrons — no autonomy restriction 58



How Far Is Too Far?

Mississippi’s Legislative Ban on Food Bans

Forbids municipalities to place local

restrlctlons on food or drlnk
< "«" ‘(} k

N //'

- A i:

59



Useful References on Public Health
Law for Non-Lawyers

e LAWRENCE O.GOSTIN, PUBLIC HEALTH
LAW AND ETHICS: A READER (University of

California Press and Milbank Memorial
Fund, 2002).

e LAWRENCE O.GOSTIN, PUBLIC HEALTH
LAW: POWER, DUTY, RESTRAINT

(University of California Press and Milbank
Memorial Fund, 2000)
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